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Re: Ramsey County Court File No. 62-cv-19-4626
Dear Judge Guthmann:

Pursuant to Minn. R. Gen. Prac. 115.04(d), Relators move this Court for a written order compelling
Kevin Pierard to give his testimony under oath in this case pursuant to a subpoena issued in
accordance with New Mexico Rules Annotated (“NMRA”) 1-045, by appearing at a videotaped
deposition in New Mexico, where he resides, on a date to be agreed upon by the parties, or at his
election, by appearing as a witness at the administrative hearing set for January 21, 2020 in St.
Paul, Minnesota.! Mr. Pierard is unlikely to provide testimony in this case absent such an order as
he fears federal government retaliation under the Ethics in Government Act (“EIGA”), 18 U.S.C.
§ 207 et seq.

Mr. Pierard is a key witness in this case. His testimony is essential to this Court’s determination
of whether procedural irregularities took place in the NPDES permitting process. Now retired, Mr.
Pierard was the U.S. Environmental Protection Agency (“EPA”) Region 5 NPDES permit branch
chief responsible for review of the PolyMet NPDES permit. He has direct knowledge of critical
facts supporting Relators’ claims of procedural irregularities. Mr. Pierard was actively engaged in
the calls and meetings between the Minnesota Pollution Control Agency (“MPCA”) and EPA
throughout the PolyMet permitting process. He told MPCA in March 2018 that EPA intended to
submit written comments on the draft PolyMet NPDES permit; heard at least one discussion where
MPCA asked EPA not to send EPA’s written comments on the draft permit; read EPA’s written
comments aloud to MPCA staff on April 5, 2018; participated in meetings with MPCA and
PolyMet in September 2018; and worked with his staff to summarize permit issues that were
resolved or remained unresolved at the time the final PolyMet NPDES permit was issued. Mr.

! Relators requested Respondents’ support for their motion or a meet-and-confer call pursuant to
Minn. R. Gen. Prac. 115.10, but received no response from counsel. Relators will contact the
Court’s clerk to schedule a phone conference, and will notify counsel when the conference is
scheduled. Minn. R. Gen. Prac. 115.04(d).
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Pierard also has decades of experience in EPA Region 5 reviewing and approving NPDES permits
issued by MPCA.

Without Mr. Pierard’s testimony, Relators will be severely prejudiced in their ability to present
evidence of alleged procedural irregularities. This Court’s Order compelling Mr. Pierard’s
testimony is necessary for him to appear and ensure his protection from retaliation under EIGA.

This Court’s order is needed to allow Mr. Pierard to testify to alleged procedural
irregularities in MPCA’s issuance of the PolyMet NPDES permit.

Relators contacted Mr. Pierard shortly after he retired from the EPA in August 2019. (Declaration
of Paula Maccabee (“Maccabee Decl.”) at § 2). At that time, Mr. Pierard stated that he would be
willing to come to Minnesota to testify at the evidentiary hearing regarding the PolyMet NPDES
permit process and related matters. (/d. 9 3). However, on November 25, 2019, Mr. Pierard told
Relators that he feared that if he were to testify, he would be at risk of retribution and civil or
criminal prosecution under EIGA. (/d. q 4).

EIGA prohibits former executive branch employees from appearing before any agency or court of
the United States “on behalf of any other person” except the United States, concerning matters
under their official responsibility, where United States is a party or has a “direct and substantial
interest” in a matter. 18 U.S.C. § 207(a)(1).> However, EIGA contains an exception for former
employees providing sworn testimony, stating that “[n]othing in this section shall prevent an
individual from giving testimony under oath, or from making statements required to be made under
penalty of perjury.” 18 U.S.C. § 207(j)(6). A court order is required for a former employee to be
permitted to serve as an expert witness. 18 U.S.C. § 207(G)(6)(A).

Mr. Pierard may not be subject to the prohibitions of EIGA in the first instance, because he would
not be appearing “on behalf of” Relators. He would, rather, serve as a witness to events of which
he has direct knowledge. See United States ex rel. Watson v. Conn. Gen. Life Ins. Co., No. 98-
6698, 2003 WL 303142, *2 n.7 (E.D. Penn. Feb. 11, 2003), aff’d 87 Fed. Appx. 257 (3d Cir. 2004)
(courtesy copy attached as Exhibit A). Moreover, to the extent he will testify as to facts and
opinions regarding the PolyMet NPDES permitting process, the EIGA exception for sworn
testimony would apply. See, e.g., E.E.O.C. v. Exxon Corp., 202 F.3d 755, 757 (5th Cir. 2000)
(holding that two former governmental employees testifying as to facts and opinions regarding the
Valdez settlement was not prohibited by EIGA). But to the extent that Mr. Pierard will also testify
as an expert concerning the NPDES permitting process and what was regular or irregular in EPA
oversight of MPCA permits, a court order is necessary to ensure Mr. Pierard’s protection from
retaliation under EIGA.

Courts in similar cases have issued orders to enable former government employees to testify
without running afoul of EIGA. In E.E.O.C. v. Exxon Corp., for example, the Fifth Circuit Court

2 EIGA was enacted to regulate the “revolving door” through which a former employee could later
reap a private financial benefit as a result of government service. See Brown v. D.C. Bd. of Zoning
Adjustment, 413 A. 2d 1276, 1282 (D.C. 1980). This legislative purpose is inapplicable here.
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of Appeals upheld a lower court’s order that two former government attorneys could testify both
on matters of fact and as expert witnesses. 202 F.3d at 757. Prior to the order, the Department of
Justice had advised the witnesses that their testimony would violate EIGA, and they had
withdrawn. /d. Similarly, in Resource Investments Inc. v. United States, the court held that a motion
to compel testimony of plaintiffs’ expert could be obtained if defendant’s EIGA claims and their
“very real chilling effect to plaintiffs’ significant prejudice,” resulted in the expert’s unwillingness
to continue as an expert. 93 Fed. CI. 373, 378, 383 (2010). The court emphasized that EIGA “was
not enacted for the purpose of limiting the use of relevant testimony,” id. at 381 (citing In re Air
Crash Disaster at Detroit Metro. Airport, 737 F. Supp 399, 405 (E.D. Mich. 1989)), and “must
yield to the needs of the court,” id. at 382.

This Court’s order is needed to uphold due process, prevent prejudice to Relators and
achieve the purpose of these proceedings.

Relators will be severely prejudiced if Mr. Pierard is unable to testify in these proceedings.
(Maccabee Decl. q 8; Declaration of Matthew Murdock q 2; Declaration of Evan Nelson q 4).
Relators have limited access to information about what happened in EPA and MPCA meetings
and calls reflected in brief notes, calendar appointments, redacted documents, and privilege logs.
Although Relators requested EPA to allow EPA staff Krista McKim to testify as a fact witness,
that request has not been granted. (Maccabee Decl. 9 7). Mr. Pierard is the only witness with actual
knowledge of the PolyMet NPDES permit process or directly pertinent expertise who has retired
from EPA. (/d.  6).

The purpose of these proceedings on transfer from the Court of Appeals is to “determine if there
were irregularities in procedure by the Minnesota Pollution Control Agency.” (Hr’g Tr. at 93:21-
23). The Court’s rulings have sought to avoid a “substantial risk that the hearing process itself will
be useless in whole or in part.” (Id. at 97:7-10). Without an order compelling Mr. Pierard’s
testimony and reducing his risk under the EIGA, there is a risk the hearing process will be rendered
ineffective to reveal the truth. The very purpose of these proceedings would be undermined.

The Court’s order to compel Mr. Pierard’s testimony would reduce the threat of retaliation that
now serves as a barrier to his appearance as a witness. Pursuant to the Court’s order, Relators
would issue and serve a subpoena in accordance with NMRA 1-045 directing Mr. Pierard to
provide testimony under oath in this action by appearing at a videotaped deposition in New
Mexico, at 500 Marquette Ave., N.W. Suite 660 Albuquerque, NM, 87102, on a date to be agreed
upon by the parties, or at his election, by appearing as a witness at the administrative hearing set
for January 21, 2020 in Ramsey County District Court, 15 W. Kellogg Blvd. St. Paul, MN, 55102
in St. Paul, Minnesota.’

Relators respectfully request this Court’s order to protect Mr. Pierard, to avoid prejudice, to uphold
due process, and to serve the search for truth for which these proceedings were transferred.

3 A deposition to preserve testimony (see TC/Am. Monorail, Inc. v. Custom Conveyor Corp., 840
N.W.2d 414, 419 (Minn. 2013)) would be conducted only if Mr. Pierard cannot travel for the
hearing.
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United States ex rel. Watson v. Conn. Gen. Life Ins. Co.

United States District Court for the Eastern District of Pennsylvania
February 11, 2003, Filed
CIVIL ACTION NO. 98-6698

Reporter
2003 U.S. Dist. LEXIS 2054 *

THE UNITED STATES OF AMERICA ex rel.
MICHAEL D. WATSON, Plaintiff v.
CONNECTICUT GENERAL LIFE INSURANCE
COMPANY Defendant.

Subsequent History: Affirmed by United States ex
rel. Watson v. Conn. Gen. Life Ins. Co., 2004 U.S.
App. LEXIS 1736 (3d Cir. Pa., Jan. 16, 2004)

Prior History: United States ex rel. Watson v.
Conn. Gen. Life Ins. Co., 2003 U.S. Dist. LEXIS
1344 (E.D. Pa., Jan. 30, 2003)

Disposition: Motion for summary judgment
granted, and judgment entered on all counts.

Core Terms

allegations, contracts, duplicate, carriers,
independent contractor, resubmissions, termination,
processing, software, manipulation, budget,
providers, costs, funds, encouraging, hearing
officer, hearings, summary judgment, compliance,
no evidence, fraudulent, fair procedure, reimbursed,
second amended complaint, summary judgment
motion, renew, resubmit, late fee, overpayment,
documents

Counsel: [*1] For The United States of America
Ex Rel, Michael D Watson, PLAINTIFF: Michael J
Salmanson, Philadelphia, PA USA.

For Connecticut General Life Insurance Company,
DEFENDANT: Maura F Ratigan, Saul, Ewing,
Remick & Saul, Philadelphia, PA USA. William E
MC Daniels, Paul A Murphy, Thomas E Shakow,

ENU Mainigi, Williams and Connolly,
Washington, DC USA.

Judges: William H. Yohn, Jr., Judge.
Opinion by: William H. Yohn, Jr.

Opinion

MEMORANDUM & ORDER

YOHN,J.

Plaintiff, Michael D. Watson ("Watson") has filed
this qui tam action, brought pursuant to the False
Claims Act ("FCA" or the "Act"), 31 US.C. §§
3729-30, against Connecticut General Life
Insurance Company ("CGLIC"). Watson alleges
that CGLIC deliberately and knowingly engaged in
a multitude of deceptive and manipulative practices
which artificially inflated the number of claims that
it appeared to be processing, thereby causing
CGLIC's claims-processing costs to rise and its
reimbursement from the Health Care Financing
Administration ("HCFA") to increase. Watson
further alleges that CGLIC engaged in many
fraudulent practices to create the appearance that it
was performing in accordance with the
government's [¥2] Carrier Performance Evaluation
Program ("CPE" or "CPEP") and the Medicare
Carriers Manual ("MCM"). Additionally, Watson
alleges that CGLIC wrongfully terminated his
employment contracts when it became aware that
Watson had reported these allegedly fraudulent
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practices to HCFA.

Watson's second amended complaint alleges a total
of six counts against CGLIC. Count I is a claim for
a violation of the FCA. Count II is a claim for
retaliatory discharge under 31 U.S.C. § 3730(h).
Counts III through VI are California state law
claims for wrongful termination (Count III),
tortious interference with contract (Count IV),
breach of common law right to fair procedure
(Count V), and violation of the California
Whistleblower Statute, Ca. Labor Code § 1102.5
(Count VI).

Presently before the court is CGLIC's motion for
summary judgment on all counts contained in
Watson's second amended complaint. For the
reasons set forth below, I grant CGLIC's motion for
summary judgment in its entirety. Judgment will be
entered in favor of CGLIC and against Watson on
all counts.

FACTUAL BACKGROUND

As necessary in considering CGLIC's motion for
summary judgment, the facts that follow [*3] are
viewed and all reasonable inferences are drawn in
favor of Watson as the non-moving party.
Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 587, 89 L. Ed. 2d 538, 106 S. Ct.
1348 (1986).

Medicare, enacted as Title XVIII of the Social
Security Act, is a federally funded subsidized
program that reimburses for medical services
provided to qualified elderly and disabled persons.
42 U.S.C. § 1395 et seq. The Department of Health
and Human Services ("HHS"), acting through the
Centers for Medicare and Medicaid Services
("CMS") ! is responsible for administrating the
Medicare program. 42 U.S.C. § 1395u(a)(1). To aid
in its administration of the Medicare Part B claims

'As of July 1, 2001, HCFA has been renamed the Centers for
Medicare and Medicaid Services ("CMS"). HCFA and CMS have
been used interchangeably throughout this opinion to refer to the
agency responsible for administering the Medicare program.

2, CMS contracts with Medicare carriers, typically
private insurance companies, to process claims
submitted by eligible service providers and
authorize such claims for payment from the Federal
Hospital Insurance and Supplementary Medical
Insurance Trust Funds ("Medicare Trust Fund"). 42
US.C. § 1395u. Defendant became a Medicare
carrier for three states in 1990 when it purchased
Equicor and assumed its responsibilities [*4] in
processing Part B Medicare claims. Doc. 73,P 5.

In October 1993, CGLIC also contracted with
HCFA to process durable medical equipment 3 [*5]
claims for the western part of the United States. *
Id. PP 7, 8. As a DMERC, CGLIC is responsible
for processing Medicare claims associated with the
sale of durable medical equipment to Medicare
beneficiaries in that geographic area. °

2The Medicare program consists of two parts. Medicare Part A
covers inpatient hospital services. 42 U.S.C. §§ 1395c-1395i-2.
Medicare Part B covers supplemental insurance benefits for other
healthcare costs. 42 U.S.C. §§ 1395k(a)(1); 1395k(a)(2)(B);
1395x(s)(7).

*Durable medical equipment is that which is meant for repeated use
and is appropriate for the home, such as wheelchairs, scooters, and
oxygen tanks. 42 U.S.C. § 1395x(n).

“Durable medical equipment claims are Part B claims. Until 1993,
these claims were handled by the same carriers who processed all
other Part B claims. Def. Tab 67, Setzer Decl. P 4 (Brian Setzer is a
CGLIC employee; he has served as the Compliance Officer for the
Medicare Division of CGLIC from April 2000 to the present, P 1, 2).
In 1993, HCFA entered into contracts with four carriers for the
specific purpose of handling durable medical equipment claims. Id. P
5. These carriers are known as "DMERCs." CGLIC was one of the
four original DMERC:s. Id.

3CGLIC repeatedly contends that its Part B contract is outside the
scope of this lawsuit, and therefore any evidence cited by Watson
that relates to this contract must be stricken. Doc. 74 at 19, 20, 23.
CGLIC cannot, however, establish support for this contention.
Contrary to CGLIC's belief, Watson has never agreed that his
complaint excluded CGLIC's Part B carrier agreement. Watson's
second amended complaint clearly contains allegations that cover
CGLIC's Part B operations. Second Amend. Compl. PP 3, 5, 7, 8.
Moreover, CGLIC was certainly on notice that Watson intended his
complaint to cover the Part B contract as well as the DMERC
contract, as his requests for admission make numerous references to
the Part B contract. See P1. Exhs., Def. Responses to P1. Requests for
Admissions, Nos. 21, 92-96, 104-08, 114, 127. Thus, I will not
preclude Watson from relying on documents from CGLIC's Part B
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[*¥6] In its role as a Medicare carrier, CGLIC
engages in numerous claims-processing activities,
including processing initial claims and conducting
subsequent reviews and hearings, and it is paid for
all these activities on a cost-reimbursement basis.
Def. Tab 11, CGLIC DMERC Contract; Def. Tab
58, Underhill ¢ Depo. at 17, 18. At the start of each
year, HCFA and CGLIC negotiate a budget that is
intended to cover CGLIC for all its workload costs
in performing as a Medicare carrier. Def. Tab 138,
Barton 7 Decl. P 8. If CGLIC goes over budget, it
can apply for more funds from the government by
submitting a supplemental budget request. Id. P 9.
At the end of the year, CGLIC reports its actual
costs to HCFA and if its costs are below budget, the
excess funds are returned to the government. Def.
Tab 58, Underhill Depo. at 16, 17.

[*7] Although CGLIC could not earn a profit
under its Medicare carrier contracts, CGLIC's
DMERC contract provided limited performance-
based incentives for the second year of its initial
two-year term. Def. Tab 11, CGLIC DMERC
Contract. CGLIC did not apply for, receive, or
qualify for these incentive payments. Def. Tab 58,
Underhill Depo. at 14; Def. Tab 67, Setzer Decl. P
13. CGLIC was also never penalized for a failure to
comply with contract requirements even though its
DMERC contract contained a provision that if
CGLIC failed to perform under the contract, the
government could require reperformance, and if the
defects in service could not be corrected by
reperformance it could reduce any fee payable to
reflect the reduced value of the services performed.

operations to support his FCA claim. However, as will be shown
below, Watson has not provided sufficient evidence of any kind,
whether related to CGLIC's Part B or DMERC operations, to carry
his burden of providing the court with sufficient evidence to
establish that any of his allegations can sustain an FCA claim against
CGLIC.

6James Underhill is a government employee; he has served as the
CGLIC DMERC Contract Manager for CMS from mid-1999 to the
present. Def. Tab 58, Underhill Depo. at 7-8.

7John Barton is a former government employee; he served as the
Contracting Officer for certain CGLIC contracts with the
government from 1994 through 2001. Def. Tab. 149, Barton Supp.
Decl. P 2.

Def. Tab 11, CGLIC DMERC Contract; Def. Tab
149, Barton Supp. Decl. PP 3-4 (Barton's
statements are given weight only to the extent that
he is speaking from his experiences during the
period of time that he served as the Contracting

Officer for CGLIC's contracts with the
government).
CGLIC's performance under its contracts is

reviewed annually by HCFA pursuant to the
government's CPE for things such as timeliness and
accuracy in processing [*8] claims. Doc. 73, PP
30, 31. The results of the CPE are provided to
CGLIC, and when applicable, corrective action
plans are developed to improve performance. Id.
CGLIC's CPE, however, is not a determinative
factor in the government's decision to renew its
contracts with CGLIC. Def. Tab 58, Underhill
Depo. at 15, 16.

In December 1994, plaintiff/relator, Michael
Watson, entered two contracts with CGLIC to be an
independent hearing officer for the Medicare claims
appeals process. Def. Tab 67, Setzer Decl. PP 3, 6.
One contract was with CGLIC's DMERC
operation, and the other was with CGLIC's Part B
operation. Def. Tabs 14, 15. As a hearing officer,
Watson was responsible for holding hearings to
review the denial of Medicare claims when
challenged by a Medicare provider. The contracts
between CGLIC and Watson explicitly stated that
Watson was an independent contractor of CGLIC.
Id. Watson was compensated on a case-by-case
basis, depending on the type of hearing he
conducted. Id. However, when a uniquely
complicated case was assigned, Watson's
compensation was negotiated based on an estimate
of the number of hours of work that would be
needed to complete the hearing. Id.[*9] Watson
received no employee benefits from CGLIC and he
filed tax returns as a self-employed individual. /d.
CGLIC did not control the manner and place of
Watson's work, other than requesting that Watson
use CGLIC facilities whenever possible for in-
person hearings. Doc. 77, Watson Decl. P II. As
long as Watson met the federally mandated






